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U.S. Customs Service 


(T.D. 73-306) 
Manmade fiber textile products—Restriction on entry 


Restriction on entry of manmade fiber textile products in categories 221 and 229 
manufactured or produced in the Republic of Korea 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., November 1, 1973. 

There is published below the directive of October 24, 1973, received 
by the Commissioner of Customs from the Chairman, Committee for 
the Implementation of Textile Agreements, amending levels of re- 
straint established in the directive of September 28, 1973 (T.D. 73- 
292), for manmade fiber textile products in categories 221 and 229 
manufactured or produced in the Republic of Korea. 

This directive was published in the Federal Register on October 30, 
1973 (38 FR 29910), by the Committee. 


(QUO-2-1) 
R. N. Marra, 
Director, Appraisement 
and Collections Division. 


THE ASSISTANT SECRETARY OF COMMERCE 
WASHINGTON, D.C. 20239 


COMMITTEE FOR THE IMPLEMENTATION OF TEXTILE AGREEMENTS 


October 24, 1973. 
Commissioner of Customs 
Department of the Treasury 
Washington, D.C. 20229 


Dear Mr. ComMMISSIONER: 


On September 28, 1973, the Chairman, Committee for the Imple- 
mentation of Textile Agreements, directed you to prohibit entry dur- 
ing the twelve-month period beginning October 1, 1973 of wool and 
man-made fiber textile products in certain specified categories, pro- 
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duced or manufactured in the Republic of Korea, in excess of desig- 
nated levels of restraint. The Chairman further advised you that the 
levels of restraint are subject to adjustment.’ 

Pursuant to paragraph 7 of the Bilateral Wool and Man-Made Fiber 
Textile Agreement of January 4, 1972, as amended, between the Gov- 
ernments of the United States and the Republic of Korea, and in ac- 
cordance with the procedures of Executive Order 11651 of March 3, 
1972, you are directed to amend, effective as soon as possible, the levels 
of restraint established in the aforesaid directive of September 28, 
1973, for man-made fiber textile products in Categories 221 and 229 
to the following: 

Amended Twelve-Month 
Category Levels of Restraint * 
291 2, 693, 358 dozen 
229 740, 120 dozen 

The actions taken with respect to the Government of the Republic of 
KXorea and with respect to imports of wool and man-made fiber textile 
products from the Republic of Korea have been determined by the 
Committee for the Implementation of Textile Agreements to involve 
foreign affairs functions of the United States. Therefore, the directions 
to the Commissioner of Customs, being necessary to the implementa- 
tion of such actions, fall within the foreign affairs exception to the rule- 


making provisions of 5 U.S.C. 553. This letter will be published in the 
Federal Register. 
Sincerely, 


Sera M. Bonner 
Chairman, Committee for the Implementation 
of Textile Agreements, and 
Deputy Assistant Secretary for 
Resources and Trade Assistance 


The term “adjustment” refers to those provisions of the Bilateral Wool and Man-Made 
Fiber Textile Agreement of January 4, 1972 between the Governments of the United States 
and the Republic of Korea which provide in part that within the aggregate and applicable 
group limits, limits on certain categories may be exceeded by not more than 5 percent; 
for the limited carryover of shortfalls in certain categories to the next agreement year; for 
limited inter-fiber flexibility between cotton textiles and man-made fiber textile products 
of the comparable category ; and for administrative arrangements. 

2 These amended levels of restraint have not been adjusted to reflect any entries made 
on or after October 1, 1973. 





CUSTOMS 
(T.D. 73—307) 
Supplies and equipment for aircraft—Customs Regulations amended 


Section 10.59(f), Customs Regulations, relating to free withdrawal of supplies 
and equipment for aircraft, amended to add Saudi Arabia to the list of quali- 
fied countries 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuartrer I—Unirep States Cusroms Service 
PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED RATE, ETC. 


In accordance with section 309(d), 46 Stat. 690, as amended (19 
U.S.C. 1309(d) ), the Secretary of Commerce has found and under date 
of May 8, 1973, has advised the Secretary of the Treasury that, except 
for spare parts, commissary stores, ground equipment, and aircraft 
supplies other than fuels, lubricants and consumable technical sup- 
plies, Saudi Arabia allows privileges substantially reciprocal to those 
provided for in section 309 and 317, 46 Stat. 690, as amended, 696, as 
amended (19 U.S.C. 1309, 1317), to aircraft registered in the United 
States and engaged in foreign trade. Corresponding privileges are 
accordingly extended to aircraft registered in Saudi Arabia and en- 
gaged in foreign trade, effective as of the date of such notification. 

Accordingly, paragraph (f) of section 10.59, Customs Regulations, 
is amended by the insertion of “Saudi Arabia” in appropriate alpha- 
betical order, the number of this Treasury Decision in the opposite 
column headed “Treasury Decision(s)” and the wording “applicable 
only as to aircraft fuels, lubricants and consumable technical supplies” 
opposite “Saudi Arabia” in the column headed “Exceptions, if any, as 
noted” in the list of nations in that paragraph. 

(Secs. 309, 317, 624, 46 Stat. 690, as amended, 696, as amended, 759; 
19 U.S.C. 1309, 1317, 1624) 

As there is a statutory basis for the exemption from Customs duties 
on withdrawal of supplies by aircraft when reciprocity has been estab- 
lished, notice and public procedure thereon are found to be unnecessary 
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and good cause exists for dispensing with a delayed effective date 
Y ~~o 


under the provisions of 5 U.S.C. 553. 


(ADM-9-03) 
Lronarp LeuMan, 
Acting Commissioner of Customs. 
Approved October 29, 1973: 
Epwarp L. Morcan, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register November 6, 1973 (38 FR 30549) ] 


(T.D. 73-308) 


Fines, penalties, forfeitures, and liquidated damages—Customs 
Regulations amended 


Sections 10.39(e) and (f), 10.92(d), 18.8(d), 125.42, 171.21, 171.33(b), 172.21, and 
172.33 (b), Customs Regulations, amended, pertaining to delegation of authority 
to district directors of Customs and regional commissioners of Customs to 
decide certain cases 


DEPARTMENT OF THE TREASURY, 
Orrice oF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuartrer I—Unirep Srates Customs Service 
PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED RATE, ETC. 
PART 18—TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 
PART 125—CARTAGE AND LIGIITERAGE OF MERCHANDISE 
PART 171—FINES, PENALTIES, AND FORFEITURES 
PART 172—LIQUIDATED DAMAGES 


Sections 171.21 and 172.21 of the Customs Regulations delegate to 
district directors of Customs the authority to mitigate or remit fines, 
penalties, and forfeitures up to certain specified amounts, and to cancel 
any claim for liquidated damages not exceeding certain specified 
amounts. It is deemed advisable to enlarge this delegation so as to 
reduce the volume of cases which require submission to the Headquar- 
ters office of the United States Customs Service and thereby expedite 
the disposition of such cases. 
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Sections 171.33 and 172.33, Customs Regulations, provide that if a 
petitioner is not satisfied with a decision with respect to a petition for 
remission or mitigation of fines, penalties, or forfeitures, or a petition 
for relief from liquidated damages, he may file a supplemental peti- 
tion with the district director. The supplemental petition is forwarded 
to the Commissioner of Customs for reconsideration of the case except 
where the district director grants additional relief and there has been 
no specific request on the part of the petitioner for review by the Com- 
missioner of Customs. In order to further promote the prompt disposi- 
tion of cases involving fines, penalties, forfeitures, and liquidated dam- 
ages, and in order to provide an additional level of independent review 
within the Customs region, it has been decided to delegate to regional 
commissioners of Customs the authority to decide supplemental peti- 
tions for relief in cases within the district director’s authority to miti- 
gate, remit, or cancel when the district director believes no additional 
relief is warranted, or when the petitioner is not satisfied with the ad- 
ditional relief granted by the district director, or if there has been a 
specific request on the part of the petitioner for review by the regional 
commissioner. 

Accordingly, the amendments to sections 10.39(e) and (f), 10.92(d), 
18.8(d), 125.42, 171.21, 171.33 (b), 172.21, and 172.33(b) of the Customs 
Regulations are hereby adopted as set forth below : 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED RATE, ETC. 


Sections 10.39(e) and (f) and 10.92(d) are amended by substituting 
“$50,000” for “$20,000”. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 18—TRANSPORTATION IN BOND AND MERCHANDISE IN TRANSIT 
Section 18.8(d) is amended by substituting “$50,000” for “$20,000”. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 

PART 125—CARTAGE AND LIGHTERAGE OF MERCHANDISE 
Section 125.42 is amended by substituting “$50,000” for “$20,000”. 
(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 
PART 171—FINES, PENALTIES, AND FORFEITURES 
Section 171.21 is amended to read as follows: 


§ 171.21 Petitions acted on by district director. 


The district director may mitigate or remit fines, penalties, and for- 
feitures incurred under any law administered by the United States 
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Customs Service on such terms and conditions as, under the Jaw and 
in view of the circumstances, he shall deem appropriate, when the total 
amount of the fines and penalties incurred with respect to any one of- 
fense, together with the total value of any merchandise or other article 
subject to forfeiture or to a claim for forfeiture value, does not exceed 
$25,000. 


Paragraph (b) of section 171.33 is amended to read as follows: 


§ 171.33 Supplemental petitions for relief. 
ae we xe % % 
(b) Consideration. 

(1) Decisions of the district director. Where the district director 
has the authority to grant relief in accordance with the provisions 
of section 171.21, he may grant additional relief if he believes it is 
warranted. If there has been a specific request on the part of the 
petitioner for review by the regional commissioner of Customs, or 
if the district director believes no additional relief is warranted, or 
if the petitioner is not satisfied with the additional relief granted by 
the district director, the supplemental petition, together with all 
pertinent documents, shall be forwarded to the regional commissioner 
of the region in which the district lies for reconsideration and disposi- 
tion of the case. 

(2) Decisions of the Commissioner of Customs. A supplemental 
petition appealing a decision of the Commissioner of Customs shall 
be forwarded, together with all pertinent documents, to the Commis- 
sioner of Customs for reconsideration of the case. 

(R.S. 251, as amended, secs. 618, 624, 46 Stat. 757, as amended, 
759: 19 U.S.C. 66, 1618, 1624) 


PART 172—LIQUIDATED DAMAGES 
Section 172.21 is amended to read as follows: 


§ 172.21 Petitions acted on by district director of Customs. 


The district director may cancel any claim for liquidated damages 
incurred on such terms and conditions as, under the law and in view 
of the circumstances, he shall deem appropriate when the claim is 
$50,000 or less. 


Paragraph (b) of section 172.33 is amended to read as follows: 


§ 172.33 Supplemental petitions for relief. 


2% “ * % % 
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(b) Consideration. 

(1) Decisions of the district director. Where the district director 
of Customs has authority to grant relief in accordance with the pro- 
visions of section 172.21, he may grant additional relief if he believes 
it is warranted. If there has been a specific request on the part of the 
petitioner for reconsideration by the regional commissioner of Cus- 
toms, or if the district director believes no additional relief is war- 
ranted, or if the petitioner is not satisfied with the additional relief 
granted by the district director, the supplemental petition, together 
with all pertinent documents, shall be forwarded to the regional com- 
missioner of the region in which the district lies for reconsideration 
and disposition of the case. 

(2) Decisions of the Commissioner of Customs. A supplemental 
petition appealing a decision of the Commissioner of Customs shall 
be forwarded, together with all pertinent documents, to the Com- 
missioner of Customs for reconsideration of the case. 

(R.S. 251, as amended, sec. 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


Because these amendments involve a matter relating to agency 
procedure or practice, notice and public procedure thereon are found 
to be unnecessary and good cause exists for dispensing with a delayed 
effective date under the provisions of 5 U.S.C. 553. 

Effective date. These amendments shall become effective upon 


publication in the Federal Register. 
(ADM-9-03) 


Vernon D. AcREE, 
Commissioner of Customs. 
Approved October 31, 1973: 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register November 6, 1973 (38 FR 30549) ] 


(T. D. 73-309) 
Reimbursable services—E xcess cost of preclearance operations 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusToMs, 
Washington, D.C., November 6, 1973. 
Notice is hereby given that pursuant to section 24.18(d), Customs 
tegulations (19 CFR 24.18(d)), the biweekly reimbursable excess 
costs for each preclearance installation are determined to be as set 
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forth below and will be effective with the pay period beginning No- 
vember 11, 1973. 


Biweekly 
Installation excess cost 


Montreal, Canada $4, 448. 00 
Toronto, Canada 7, 369. 00 
Kindley Field, Bermuda 1, 562. 00 
Nassau, Bahama Islands 2, 164. 00 
Vancouver, Canada 1, 088. 00 
Winnipeg, Canada 607. 00 
(FIS-9-05) 
Lronarp LEHMAN, 
Acting Commissioner of Customs. 


{ Published in the Federal Register November 9, 1973 (38 FR 31021) } 


(T.D. 73-310) 


Awailability of information—Customs Requlations revised 
Y Of g 


Part 103, Customs Regulations, revised, to provide greater access by the public 
to certain Customs records ; section 24.12(b) pertaining to Customs fees, de- 
leted ; section 153.23(a) amended 

DEPARTMENT OF THE TREASURY, 
OFFIcr OF THE CoMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaprer I—Unirep States Customs SErvicE 
PART 24—CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURE 
PART 103—AVAILABILITY OF INFORMATION 
PART 153—ANTIDUMPING 


Part 103 of the Customs Regulations (19 CFR Part 103) imple- 
ments the procedures for dissemination of certain Customs informa- 
tion to the public pursuant to the Freedom of Information Act (5 
U.S.C. 552). These provisions define the right of the public to obtain 
that information, the steps enabling the public to obtain it, and the 
duties of Customs officials which are ancillary to its dissemination. 
Based on experience gained in the past several years, and taking into 
account the principles and guidelines on this subject adopted by the 
Administrative Conference of the United States, the Committee on 
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Government Operations of the House of Representatives, and the 
Justice Department, it has been decided to revise Part 103 to clarify 
procedures, to identify Customs officers responsible for implementing 
those procedures, to describe the duties of Customs officers in response 
to public requests for certain Customs records, and to enumerate ap- 
peal and other rights available to the public. Section 24.12(b) of the 
Customs Regulations (19 CFR 24.12(b)), pertaining to Customs fees 
is deleted from Part 24 of the Customs Regulations (19 CFR Part 
24), and incorporated in Part 103. Changes in numbering and cross- 
references, together with other conforming changes have been made. 

Accordingly, revised Part 103, with the conforming changes in Parts 
24 and 153 of the Customs Regulations, Chapter I, title 19 of the Code 
of Federal Regulations, are hereby adopted as set forth below: 


PART 24—CUSTOMS FINANCIAL AND ACCOUNTING PROCEDURES 


Section 24.12 is amended by deleting paragraph (b). 
(R.S. 251, as amended, section 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


PART 103—AVAILABILITY OF INFORMATION 


103.0 Scope. 

103.1 Public reference facilities. 

103.2. Requests for identifiable records and copies. 

103.3 Replies to requests. 

103.4 Processing of requests. 

103.5 Appeals from initial denials. 

103.6 Maintenance of files and records. 

103.7 Availability of Customs documents. 

103.8 Other Customs records. 

103.9 Fees for furnishing records. 

103.10 Classes of Customs documents exempt from disclosure. 
103.11 Information for the press and associations. 

103.12 Sanction for improper disclosure by Customs officer or employee. 
103.13 Statements for publication. 

103.14 Testimony or the production of documents in court. 


Autnority: Sec. 501, 65 Stat. 290; 5 U.S.C. 301, 552, 31 U.S.C. 483a. Additional 
authority and statutes interpreted or applied are cited in the text or following 
the section affected. 


§ 103.0 Scope. 


This part contains the regulations of the United States Customs 
Service implementing the Freedom of Information Act (5 U.S.C. 552), 
which set forth the procedures by which records may be obtained from 
headquarters, United States Customs Service, Washington, D.C., and 
from offices of regional commissioners of Customs and district directors 
of Customs. The fees charged for furnishing such records are also pre- 
scribed in this part. The regulations govern inspection, copying, or 
otherwise obtaining copies of Customs opinions, orders made in the 
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adjudication of cases, rulings, and records. This part also contains the 
general rules covering the release of certain information to the press 
and the giving of testimony or the production of Customs documents 
in Court. To the extent permitted by other laws, the United States 
Customs Service will make available records which it is authorized to 
withhold under 5 U.S.C. 552(b) and this part whenever it determines 
that such disclosure is in the public interest. Persons seeking informa- 
tion or records may find it useful to consult with the Public Informa- 
tion Division, United States Customs Service, Washington, D.C. 20229, 
or with public information officers in Customs field offices before in- 
voking the formal procedures set out in this part. The Attorney Gen- 
eral’s Memorandum on the Public Information Section of the Admin- 
istrative Procedure Act, which was published in June 1967, is available 
from the Superintendent of Documents, Government Printing Office. 
Washington, D.C. 20402. 


§ 103.1 Public reference facilities. 

Each office listed below will maintain a public reading room or pub- 
lic reading area where the material required to be made available 
under 5 U.S.C. 552(a) (2) and this part may be inspected and copied : 


United States Customs Service 
(Headquarters) 

2100 K Street, N.W. 

Washington, D.C. 20229 


Region V—New Orleans 
Room 13036 

Federal Building 

701 Loyola Avenue 


; New Orleans, Louisiana 70113 
» 
Region I—Boston 


24th Floor, John F. Kennedy 
Bldg. 

Government Center 

Boston, Massachusetts 02203 


Region II—New York 
6 World Trade Center 
New York, New York 10048 


Region I1I—Baltimore 
U.S. Customhouse 

40 S. Gay Street 

3altimore, Maryland 21202 


Region IV—Miami 
Plaza Executive Centre 
Suite 300 

7370 N.W. 36th Street 
Miami, Florida 33166 


tegion VI—Housten 
500 Dallas Street 
Suite 1240 
Houston, Texas 77002 


Region VII—Los Angeles 
New Federal Building 

300 N. Los Angeles Street 
Los Angeles, California 90012 


Region VIII—San Francisco 
New Federal Building 

450 Golden Gate Avenue 

Box 36117 

San Francisco, California 94102 


Region IX—Chicago 
Room 1501 

55 East Monroe Street 
Chicago, Illinois 60603 
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The Reading Rooms are open to the public during regular business 
hours unless other hours are posted, Monday through Friday of each 
week, exclusive of national holidays. A fee for copies of requested 
material will be charged in accordance with section 103.9. 


§ 103.2 Requests for identifiable records and copies. 


(a) Zo whom requests for records should be addressed. Requests 
to inspect or copy records of the United States Customs Service in- 
cluding those not customarily made available and which are not 
available in a public reading room (see section 103.1), shall be ad- 
dressed to the local regional commissioner or district director of 
Customs, if the records are located in his office, or to Headquarters, 
United States Customs Service, Washington, D.C. 20229, to the at- 
tention of the Director, Classification and Value Division, Office of 
Regulations and Rulings. 

(b) Request should be in writing and for identifiable records. A 
request to inspect or copy records should be submitted in writing and 
should sufficiently identify the records requested to enable Customs 
personnel to locate them with a reasonable amount of effort. Where 
possible, specific information regarding dates, titles, file designations, 
and other information which may help identify the records should 
be supplied by the requester. If the request relates to a matter in 
pending litigation, the court and its location should be identified. 

(c) Standard forms not necessary. Standard forms are not neces- 
sary for making requests. Any written request is acceptable if it 
identifies a record sufficiently to enable it to be located with a reason- 
able amount of effort. 

(d) Lequests for records falling within a specific category. 

(1) Must meet identifiable records requirement. A request for 
all records falling within a reasonably specific category shall be re- 
garded as conforming to the statutory requirement that records be 
identifiable if it can reasonably be determined which particular rec- 
ords come within the request, and the records can be searched for and 
collected without unduly burdening or interfering with Customs 
operations because of the staff time consumed or the resultant disrup- 
tion of files. 

(2) Assistance in reformulating non-conforming requests. If it 
is determined that a categorical request would unduly burden or inter- 
fere with Customs operations under subparagraph (1) of this para- 
graph, the response denying the request on those grounds shall specify 
the reasons why and the extent to which compliance would burden or 
interfere with Customs operations. An opportunity shall be extended 
to the requester to confer with knowledgeable Customs personnel in an 
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attempt to reduce the request to manageable proportions by reformu- 
lation and by agreeing on an orderly procedure for the production of 
the records. 

(e) Requests for records of other agencies. Where it is deter- 
mined that the question of the availability of requested records is 
primarily the responsibility of another agency, the request will be 
referred to the other agency for processing in accordance with its reg- 
ulations, and the person submitting the request will be so notified. 

(f) Authority of Customs field officers. A regional commissioner 
or district director of Customs to whom a request is made for permis- 
sion to inspect or copy a record may grant the request if the record is 
of a type enumerated in section 103.7 or 103.8, or if precedents from 
headquarters authorize the granting of the request. A regional com- 
missioner or district director may deny a request to inspect or copy a 
Customs record if the case is clearly covered by a previous decision 
made by the Commissioner of Customs or the Assistant Commissioner, 
Office of Regulations and Rulings, but any case not so covered shall 
be sent to headquarters for a decision. A deletion is, in effect, a denial 
of information, and shall be made only if consistent with paragraph 
(b) of section 103.4, or if the case is clearly covered by a previous 
decision made by the Commissioner of Customs. 


(g) Requests from foreign governments. Each request from a for- 
eign government will be forwarded to headquarters for a decision. 


§ 103.3 Replies to requests. 


(a) Replies or acknowledgments. Requests for sufficiently identi- 
fied records shall be complied with or denied, or their receipt 
acknowledged, as soon as practicable after their receipt by a regional 
commissioner or district director of Customs. Requests for sufficiently 
identified records addressed to Headquarters, United States Customs 
Service, shall be complied with or acknowledged by the Director, 
Classification and Value Division, or denied by the Assistant Commis- 
missioner, Office of Regulations and Rulings, as soon as practicable 
after their receipt. 

(b) Acknowledgment appropriate. Acknowledgment of, rather 
than action upon, the request is appropriate only in one or more of the 
following circumstances: 

(1) The requested records are stored in whole or part at other 
locations than the office in receipt of the request. 

(2) The request requires the collection of a substantial number 
of specified records. 

(3) The request is couched in categorical terms and requires an 
extensive search for the records responsive to it. 

524-052—73—3 
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(4) The requested records have not been located in the course of 
a routine search and additional efforts are being made to locate them. 

(5) The requested records require examination and evaluation 
to determine if they are exempt from disclosure. 

(6) The requested records or some of them involve the responsi- 
bility of another agency or another bureau or office of the Department 
of the Treasury, whose assistance or views are being sought in process- 
ing the request. 

(c) Notation of reason for delay on acknowledgment. When com- 
pliance with a request for sufficiently identified records will be delayed 
for one or more of the above reasons, the acknowledgment shall in- 
clude a notation of the reason or reasons for the delay. 

(d) Forwarding to other agency. If action on the request will be 
delayed because of paragraph (b)(6) of this section, a copy of the 
request will be forwarded immediately to the other agency or office 
concerned. 

(e) Insufficient information. When the request does not identify a 
record sufficiently to enable it to be located with a reasonable amount 
of effort, the requester shall be notified as soon as practicable after 
receipt of the request that additional information is necessary to 
identify the record. 


§ 103.4 Processing of requests. 


(a) Procedure to be followed. Upon receipt of a request to inspect, 
copy or purchase a copy of any Customs document, the applicant will 
be advised in accordance with section 103.3 whether the information, or 
any part thereof, may be released to the applicant, with or without 
the deletion of identifying details. If it is concluded that the document 
or any part thereof may be released to the applicant, he will be advised 
of the cost of securing the information or a copy of the document and 
the manner of making payment (see section 103.9). Upon receipt of 
this amount, or of a guarantee of payment, the information or copy will 
be made available. 

(b) Deletion of identifying details from documents. 

(1) General. Where an opinion, order, ruling, or other Customs 
document contains information of the type described in subparagraph 
(2) of this paragraph, but the actual opinion, order, ruling, or sub- 
stance of the document can be separated from the exempted matter, 
partial copies containing only such parts as can properly be disclosed 
will be furnished insofar as practicable. 

(2) Reasons for deletion. Ordinarily, information will be deleted 
which: 


(i) Relates to details of business transactions of private par- 
ties the disclosure of which may be detrimental to the interests of the 
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parties involved. (Example: The name of the importer or exporter, or 
other member of the public directly concerned, generally will be 
deleted from any document if its inclusion in the document would 
disclose trade secrets, the operations of his business or other commer- 
cial or financial information. ) 

(ii) Was submitted in reliance upon a long-established as- 
surance that such information will be kept in confidence and used only 
for official purposes, or 

(iii) Is prohibited from disclosure by law. 

(3) Decision to delete. Any document from which identifying 
details have been deleted must be accompanied by a statement in writ- 
ing expressing the reason for the deletion. 

(c) Form of denial. A reply denying a written request for a record 
shall be in writing signed by the Assistant Commissioner, Office of 

tegulations and Rulings, at headquarters, Washington, D.C., or by 
the regional commissioner or district director of Customs pursuant to 
section 103.2(f), and shall include: 

(1) Lwemption category. A reference to this specific exemption 
or exemptions under the Freedom of Information Act (5 U.S.C. 552), 
and section 103.10 authorizing the withholding of the record or a part 
thereof and a brief explanation of how the exemption applies to the 
record withheld; and 

(2) Administrative appeal and judicial review. An outline of the 
appeal procedure within the United States Customs Service and a 
statement that, in the event of denial upon appeal, the Freedom of 
Information Act (5 U.S.C. 552) makes judicial review available in the 
United States district court in the district in which the requester 
resides, or has a principal place of business, or in which the agency 
records are situated. 

(d) Record cannot be located or does not exist. If a requested record 
cannot be located, or is known to have been destroyed or otherwise 
disposed of, the requester shall be so notified. 

(e) Copy of response to Classification and Value Division. A copy 
of each grant or denial letter and each notification under paragraph 

(d) of this section which is issued in response to a written request for 
a record shall be furnished to the Director, Classification and Value 
Division, at headquarters, Washington, D.C. 


§ 103.5 Appeals from initial denials. 


(a) Time for appeal. When the Assistant Commissioner, Office of 
Regulations and Rulings, at headquarters, Washington, D.C., or the 
appropriate regional commissioner or district director of Customs, 
has denied a request for records in whole or in part, the requester may, 
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within 30 days of its receipt, appeal the denial to the Commissioner of 
Customs, Washington, D.C. 20229. The appeal shall be in writing. 

(b) Action by Commissioner. The Commissioner of Customs will 
act upon the appeal as expeditiously as possible upon its receipt. 
However, where novel and difficult questions are involved, or where 
the advice of another agency is needed, the Commissioner of Customs 
may delay final action on the appeal pending a thorough analysis of 
the questions involved or, where requested, the receipt of advice from 
another agency. When a delay in acting upon the appeal is contem- 
plated, the Commissioner of Customs will notify the requester of the 
delay and of the reason or reasons therefor. 

(c) Form of action on appeal. The decision of the Commissioner of 
Customs on an appeal shall be in writing. A denial in whole or in part 
of a request on appeal shall set forth the exemption relied on, a brief 
explanation consistent with the purpose of the exemption of how the 


exemption applies to the records withheld, and the reasons for assert- 
ing it. 


§ 103.6 Maintenance of files and records. 

(a) Responsibility for maintaining files. The Director, Classifica- 
tion and Value Division, at headquarters, Washington, D.C., and each 
regional commissioner and district director will maintain a file which 
will include each request for a record, as defined in paragraph (c) 


of this section, and the action taken thereon. 

(b) Appeals. The Director, Classification and Value Division, at 
headquarters, Washington, D.C., will maintain a file of copies of both 
grants and denials on appeal. This file will be open to the public and 
indexed, to the extent possible, according to the exemptions asserted 
and according to the type or subject of the records requested. 

(c) “Requests for record” defined. For purposes of uniformity in 
recordkeeping, a “Request for a record” is defined as a written request 
for an identifiable record of the United States Customs Service which 
has not been published in the Federal Register, the Customs Bulletin, 
by press release or otherwise, or made available in a public reading 
room, or which has not previously been customarily furnished to re- 


questers, whether or not the request makes reference to the Freedom 
of Information Act (5 U.S.C. 552). 


§ 103.7 Availability of Customs documents. 


Except as exempted by section 103.10, all administrative staff 
manuals and instructions to staff that affect any member of the public, 
and indices thereto, are available for public inspection and copying 
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in the United States Customs Service public reference facilities (see 
section 103.1), including the following: 
Catalogue of Customs Forms 
Customs Manual (abridged edition) 
Customs Statistical Manual 
Fundamentals of Duty Assessment (except for Part 9, which 
is exempt from disclosure pursuant to section 103.10(b) ) 
KWIC Index of United States Customs Service Circular 
Letters and supplementary monthly checklists 
Marking Digest 
Synopsis of Decisions on the Duty Assessment Process 


§ 103.8 Other Customs records. 


(a) General. In general, all other documents issued by the Secre- 
tary of the Treasury, the Commissioner of Customs, or other officials 
of the Department of the Treasury or the United States Customs 
Service in matters administered by the United States Customs Service, 
if sufficiently identified, and unless exempted from disclosure under 
section 103.10, are available for inspection. Copies thereof may be 
obtained by request in person, or by correspondence. However, doc- 
uments contained in files on pending matters may be withheld from 
inspection or copying in the interest of effective operation. 


(b) Classes of records available for inspection and copying. The 
following classes of records of the United States Customs Service may 
be inspected and copied, upon request. Individual documents in cer- 
tain records may be exempt from disclosure under section 103.10, or 
may be made available with identifying details deleted. The list does 
not purport to be exhaustive : 


(1) Records relating to 
(i) Comments submitted by private parties in response to 
a published notice of proposed rule making and of proposed changes 
in tariff classification, unless the submitter states clearly that the 
information is privileged or confidential, giving reasons therefor, and 
the Commissioner of Customs agrees that the information contained 
therein is entitled to exemption from disclosure under section 103.10. 


(ii) Advisory committees on Customs matters. 

(iii) Rosters of licensed customhouse brokers. 

(iv) Names of individual licensed customhouse brokers. 
(v) Names and titles of all Customs personnel. 

(vi) Performance awards. 

(vii) Suggestion awards. 
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(viii) Proceedings under the countervailing duty provision 
of the Tariff Act of 1930 (19 U.S.C. 1303), after publication of notice 
or order to countervail. 

(ix) The administration of and decisions concerning import 
quotas. 

(x) Proceedings under the Antidumping Act, 1921, as 
amended (19 U.S.C. 160 et seg.), as provided for in section 153.23 of 
this chapter. 

(xi) Customs laboratory methods. 

(2) Records relating to decisions concerning 

(i) Matters arising under the Tariff Schedules of the United 
States (19 U.S.C. 1202). 

(ii) Whether or not specific items, articles, or merchandise 
qualify for entry under the Trade Fair Act of 1959 (19 U.S.C. 1751 
et seqg.), and decisions concerning disposition of articles previously 
entered under the Trade Fair Act; Customs participation and assist- 
ance at Trade Fairs. 

(iii) The dutiable status of gifts pursuant to section 321, 
Tariff Act of 1930, as amended (19 U.S.C. 1321). 

(iv) The eligibility of vehicles used in international traffic 
pursuant to section 322(a), Tariff Act of 1930 (19 U.S.C. 1322(a) ) 
and other instruments of international traffic generally for duty-free 
entry. 

(v) Prohibition from entry of merchandise produced by con- 
vict, forced, or indentured labor. 

(vi) The entry or valuation of merchandise. 

(vii) Liens in cases arising under section 564, Tariff Act of 
1930, as amended (19 U.S.C. 1564). 

(viii) Bills of lading, carriers’ certificates, or rights in respect 
of merchandise, cases arising under section 483 or 484(c), (h), or (i), 
Tariff Act of 1930, as amended (19 U.S.C. 1483, 1484). 

(ix) Trademarks, trade names, copyrights, patents, and 
related matters. 

(x) Country of origin marking requirements of section 304, 
Tariff Act of 1930, as amended (19 U.S.C. 1304). 

(xi) Psittacine or other birds, bird feathers, bird skins, 
monkeys, dogs, cats, and other animals and pets prohibited entry or 
subject to restrictions and controls on entry. 

(xii) Entry of articles admitted temporarily free of duty 
under bond as provided in schedule 8, part 5C, Tariff Schedules of the 
United States (19 U.S.C. 1202) and entry of articles admitted tem- 
porarily free of duty under A.T.A. and E.C.S. Carnets as provided in 
section 114.22 (a) and (b) of this chapter. 
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(xiii) Tonnage taxes (regular, special, and discriminatory) 
and light money. 

(xiv) The entry, clearance, and use of vessels and permits for 
them to proceed coastwise. 

(xv) The regulation of vessels in the foreign, coastal, fishing, 
and other trades of the United States. 

(xvi) The limitation of the use of foreign vessels in waters 
under the jurisdiction of the United States. 

(xvii) Salvage operations by vessels within the territorial 
waters of the United States. 

(xviii) The assessment and collection of duties on equipment 
or repairs of vessels or aircraft under section 466, Tariff Act of 1930, 
as amended (19 U.S.C. 1466) and decisions regarding the remission or 
refund of such duties. 

(xix) Requirements for entry, clearance, and use of aircraft. 

(xx) The arrival or departure and the use of motor vehicles, 
railway trains, or other vehicles. 

(xxi) Adequacy of premises at Customs bonded warehouses 
and control of the merchandise stored therein. 

(xxii) Use of protective Customs seals and labels. 


$103.9 Fees for furnishing records. 


(a) Availability to the public. The schedule of fees prescribed by 


this section shall be made available to the public at all offices of the 
United States Customs Service. When payment of such fee is received 
by any Customs employee, a receipt therefor shall be issued. 

(b) Services charged for, and amount charged. Except for services 
in connection with fees prescribed by section 4.98(a) of this chapter, 
the following charges shall be made: 

(1) Whenever files are searched to obtain records for private 
parties, whether for copying by them or for examination, a charge 
shall be made, based upon the actual time and salary of the employee, 
computed in multiples of 1 minute based on an hourly rate computed 
in accordance with section 19.5(b) of this chapter, but no charge shall 
be made for such service where the amount, so computed, is less than 
50 cents. Where the amount, so computed, is 50 cents or more, but less 
than $1, a minimum charge of $1 shall be made. There shall be included 
in computing the cost of such labor any amount actually payable to 
the employee for performing such service outside his basic 40-hour 
workweek. However, no charge shall be made under this subparagraph 
for any service rendered in making any entry and related documents 
available for examination by authorized persons prior to liquidation 
of the entry or during any period thereafter in which a timely protest 
may be filed against the liquidation or reliquidation of the entry. 
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(2) If any copy of a Customs record is made by a Customs em- 
ployee for a party in interest, such party shall reimburse the Govern- 
ment for the actual cost of material, labor, including that used in 
searching for the record, and any required postage. The charge for 
labor shall be computed as prescribed in subparagraph (1) of this 
paragraph, but a minimum total charge of $2 shall be imposed for 
each order. For copying by mechanical methods the charge shall be 
based on the prevailing rates established by private concerns in the 
locality, provided that such charge shall not be less than an amount 
computed according to the following minimum scale of charges with a 
minimum total charge of $2 for each order: 


Additional 
copy of 
Methods and sizes First copy same size 





Photocopy: 

Up to 9’ x 

12’’ x 18” (two 9’’ x 12”’ units) 

18’’ x 24” (four 9’’ x 12’” units) 
Photostatic: (Wet process photocopy) all sizes_ 
Photographic film negatives and prints ap- 

ye 


%’’ (including nega- 
1. 00 





(3) In any case where a search of the files is necessary to verify 
the correctness of a document which is to be certified by a Customs 
employee, and for which a fee of 20 cents is charged, a separate charge 
for the time required for searching shall be made. This charge shall be 
computed as prescribed in subparagraph (1) of this paragraph, but 
shall not be imposed if the amount is less than 50 cents. If the amount, 
so computed, is 50 cents or more, but less than $1, a minimum charge 
of $1 shall be made. 

(c) Governmental agencies or officers. No charge will be made for 
providing information to other Federal, State, or local governmental 


agencies or officers thereof submitting requests in their official 
capacities. 


§ 103.10 Classes of Customs documents exempt from dis- 
closure. 


United States Customs Service opinions, orders, rulings, statements 
of policy, interpretations, and records generally may be inspected, 
copied, or otherwise obtained unless they relate to the following: 
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(a) Matters kept secret pursuant to Executive Order. Matters spe- 
cifically required by Executive Order to be kept secret in the interest 
of national defense or foreign policy. This includes: 

(1) Special category export shipments the disclosure of which 
might endanger the security of the United States. Such restriction 
upon disclosure is in effect during any period covered by a finding by 
the President under section 1 of the Act of August 9, 1950, as amended 
(50 U.S.C. 191). Such a finding was made by Executive Order No. 
10173, October 18, 1950 (8 CFR 1949-1953 Comp. p. 356; 15 FR 7005). 

(2) Material classified as “Top Secret,” “Secret,” or “Confiden- 
tial” under Executive Order No. 11652 of March 8, 1972, 37 FR 5209. 

(b) Certain internal rules and procedures. Information relating 
solely to the internal personnel rules and practices of any agency. This 
includes guidelines, operational rules, and procedural manuals for the 
guidance of Customs officers and employees which relate to such func- 
tions as investigation, inspection, auditing, and other functions of a 
like nature. Examples of this type of information are: 


Audit Manual. 

Audit Standards and Techniques Manual. 

Customs Accounting Manual. 

Emergency Planning Manual. 

Enforcement and Technical Investigation manuals. 
Inspectors’ Manual. 

Sampling Guide. 


(c) Matters exempted from disclosure by statute. Information spe- 
cifically exempted from disclosure by statute. This includes informa- 
tion pertaining to trade secrets, business operations, and commercial or 
financial information of importers, exporters, and other persons who 
transact Customs business (18 U.S.C. 1905). 

(d) Privileged or confidential information. Trade secrets and com- 
mercial or financial information obtained from any person and priv- 
ileged or confidential. The information contained in invoices, entries, 
vessel manifests, export declarations, official reports of investigating 
officers, records pertaining to the licensing of and the revocation or 
suspension of a license of a customhouse broker, and other papers or 
documents filed with Customs officers for any official purpose which 
contain trade secrets, or commercial or financial information, is exempt 
from disclosure, except for the purpose for which such documents are 
required to be filed. However, information contained in vessel mani- 
fests and summary statistical reports of importations and exportations 
are available for inspection and copying by certain representatives of 
the press to the extent permitted by section 103.11. Further, importers 
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and exporters or their duly authorized brokers, attorneys, or agents, 
may be permitted to examine manifests with respect to any consign- 
ment of goods in which they have a proper and legal interest as 
principal or agent, but shall not be permitted to make any general 
examination of manifests or make any copies or notations from them 
except with reference to the particular importation or exportation in 
which they have a proper and legal interest. Information obtained 
in connection with investigations under the Antidumping Act, 1921, 
as amended (19 U.S.C. 160 e¢ seq.), is available for disclosure under 
the provisions of section 153.23 of this chapter. 

(e) Certain inter-agency or intra-agency correspondence. Inter- 
agency or intra-agency memoranda or letters which would not be 
available by law to a private party in litigation with the agency. This 
information includes, but is not limited to, memoranda expressing 
the views of subordinates, comments endorsing or dissenting from 
conclusions reached in official rulings, work papers, and other in- 
formal expressions of view, and certain documents addressed to other 
Government agencies (unless such documents are released for dis- 
closure by the recipient). 

(f) Material involving personal privacy. Personnel and medical 
files and similar files the disclosure of which would constitute a 
clearly unwarranted invasion of personal privacy. These include, but 
are not limited to, leave records of individual employees, personnel 
investigative records, personnel security records, personnel financial 
statements submitted in connection with conflicts of interest, and 
other records which relate to the private, personal, financial, or busi- 
ness affairs of an individual employee or members of his family, 
unless the person concerned or his duly authorized agent authorizes 
disclosure, or unless otherwise made available in this part. 

(g) Certain investigatory files. Investigatory files compiled for 
law enforcement purposes except to the extent available by law to a 
private party. Some examples of records included in this category 
are investigative reports relating to: The value and classification for 
tariff purposes of imported merchandise; suspected violations of sec- 
tion 592 of the Tariff Act of 19380, as amended (19 U.S.C. 1592) ; 
allegations of the importation of merchandise into the United States 
in contravention of the countervailing duty provision of section 303 
of the Tariff Act of 1930 (19 U.S.C. 1303) ; and the importation of 
certain books, pictures, or other articles in contravention of the so- 
called “obscenity statute” (19 U.S.C. 1305). This listing is intended 
to be illustrative only, and is not intended to be, and is not, an ex- 
haustive listing. 
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§ 103.11 Information for the press and associations. 


(a) Disclosure to members of the press. Although the following 
classes of information are exempt from the requirement of disclosure 
under the provisions of section 103.10, accredited representatives of 
the press, including newspapers, commercial magazines, trade jour- 
nals, and similar publications may be permitted to examine vessel 
manifests and summary statistical reports of imports and exports 
and to copy therefrom for publication information and data not of a 
confidential nature, subject to the following rules: 

(1) Of the information and data appearing on outward mani- 
fests, only the general character, destination, and quantity (or value) 
of the commodity, name of vessel, and country of destination may be 
copied and published. Where the manifests show both quantity and 
value, either may be copied and published, but not both in any 
instance. 

(2) Commercial or financial information, such as the names of 
the shippers and consignees, marks and numbers, and both quantities 
and values of commodities shall not be copied from outward mani- 
fests or any other papers. 

(3) Of the information shown on inward manifests, only the 
name of the consignee, the general character of the commodity, the 
quantity (or value), name of vessel, and the country of dispatch shall 
be copied and published. When an inward manifest shows both 
quantity and value of the commodity, either may be copied and pub- 
lished, but not both in any instance. 

(b) Review of data. All copies and notations from inward or out- 
ward manifests shall be submitted for examination by a Customs officer 
designated for that purpose. 

(c) Disclosure to members of associations. Accredited representa- 
tives of regularly established associations, whether incorporated or 
not, shall be permitted to obtain information from, but not examine, 
vessel manifests for the purpose of securing data relative to merchan- 
dise of the kind or class in the importation of which the association is 
interested, subject to the foregoing rules, but this authority does not 
extend to attorneys, agents, or customhouse brokers acting on behalf 
of individual importers. 

(d) Suspension of disclosure. 

(1) Except as provided in section 103.14, upon written application 
of a consignee or importer, access to the name of such consignee or 
importer on a manifest will thereafter be refused. 

(2) If any individual shall abuse the privilege granted him of 
examining inward and outward manifests or shall make any improper 
use of any information or data obtained from such manifests or other 
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papers filed in the customhouse, both he and the party or publication 
which he represents shall thereafter be denied access to such papers. 


§ 103.12 Sanction for improper disclosure by Customs officer 
or employee. 


The improper disclosure of the confidential information contained 
in Customs documents, or the disclosure to one importer or exporter of 
information relative to the business of another importer or exporter 
acquired by any Customs officer or employee by reason of his official 
employment, shall constitute grounds for dismissal from the United 
States Customs Service, suspension, or other disciplinary action, and 
if done for a valuable consideration will subject such person to crimi- 
nal prosecution. 


§ 103.13 Statements for publication. 


District directors of Customs and other Customs officers shall refrain 
from disclosing facts concerning seizures, investigations, and other 
pending cases until Customs action is completed. The district director 
of Customs or other authorized Customs officer may make public infor- 
mation concerning any case involving an offense against the Customs 
and navigation laws after completion of the investigation and the case 
has been closed by final Customs action, such as settlement of a civil 


liability. Field officers shall exercise proper restraint and judgment in 
disclosing local transactions. 


§ 103.14 Testimony or the production of documents in court. 


(a) General. In answer to a legal process or demand from a court 
issued in behalf of the United States or an officer thereof, Customs of- 
ficers or employees shall produce in court, in Customs custody, and 
may testify with respect to, any official Customs papers or documents 
demanded. When any such process or demand is issued in behalf of a 
party other than the United States, it shall be complied with only to 
the extent that the party in whese behalf the paper or documents are 
demanded is permitted under these regulations to inspect or copy such 
papers or documents. Exceptions to this rule shall be made only on the 
written order of the Commissioner of Customs. When requested, copies 
may be authenticated pursuant to the provisions of section 1733, title 
28, United States Code. 

(b) Request of Customs Court. Except as stated in section 103.10, 
nothing in this part shall preclude Customs officers or employees from 
producing in the United States Customs Court, in Customs custody, 
any Customs papers or documents, or from testifying or otherwise 
rendering all proper assistance to the court in proceedings before it 
when request therefor is made by the court; nor from furnishing to 
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counsel for the United States information in, and permitting him to 
inspect, Customs papers and documents requested by him, nor from 
testifying on behalf of the United States or otherwise assisting him in 
the performance of his official duties. 

(c) Subpoena or subpoena duces tecum. Upon being served with a 
subpoena or subpoena duces tecum from a court or officer thereof call- 
ing for testimony or the production of papers or documents in cases 
not covered by paragraphs (a) or (b) of this section, or in cases where 
the testimony or documents desired would disclose matters the dis- 
closure of which would be contrary to these regulations, the matter 
shall be referred to headquarters for instructions, with a report which 
shall specifically describe the testimony or documents desired; shall 
set forth the view of the submitting officer whether the giving of the 
testimony or the furnishing of the documents would disclose informa- 
tion not permitted to be disclosed under these regulations; and shal] 
state in what particulars, if any, the disclosure of the information and 
work incidental thereto would interfere with the orderly conduct of 
Customs business. If instructions are not received prior to the date set 
for appearance or production of documents, or if headquarters declines 
to permit their production or the disclosure of the information con- 
tained therein or otherwise within the knowledge of the Customs officer 
or employee whose testimony is requested, the Customs officer or em- 
ployee shall appear in court or before the officer concerned in answer 
to the subpoena and respectfully decline to produce the documents 
called for or to testify, except to the extent specifically authorized 
elsewhere in this section, citing this regulation as authority for his 
refusal. If the matter has not already been referred to headquarters 
for instructions, the Customs officer or employee shall advise the court 
or officer that it will be so referred. 


PART 153—ANTIDUMPING 


Tn section 153.23, paragraph (a) is amended by substituting “103.9” 
for “24.12” in the last sentence. 


(R.S. 251, as amended, section 624, 46 Stat. 759; 19 U.S.C. 66, 1624) 


Because this revision and conforming changes merely amplify the 
public’s right to information, notice and public procedure thereon is 
found to be unnecessary and good cause exists for dispensing with a 
delayed effective date under the provisions of 5 U.S.C. 553. 
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Effective date. These amendments shall be effective upon publica- 
tion in the Federal Register. 
(ADM-9-03) 


Vernon D. Acrer, 


Commissioner of Customs. 
Approved November 1, 1973: 


Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register November 12, 1973 (38 FR 31167) ] 


(T.D. 73-311) 
White or Irish potatoes, other than certified seed—Tariff-rate quota 


Tariff-rate quota for the quota year beginning September 15, 1973, for white or 
Irish potatoes, other than certified seed 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., November 6, 1973. 


The tariff-rate quota for white or Irish potatoes, other than certified 
seed, pursuant to item 137.25, Tariff Schedules of the United States, 
for the 12-month period beginning September 15, 1973, is 45,000,000 
pounds. 

The estimate of the production of white or Irish potatoes, including 
seed potatoes, in the United States for the calendar year 1973, made by 
the United States Department of Agriculture as of October 1, 1973, 
was 29,750,600,000 pounds. 

In accordance with headnote 2, part 8A, of schedule 1, Tariff Sched- 
ules of the United States, the quantity is not increased because the esti- 
mated production is greater than 21,000,000,000 pounds. 


(QUO-2) 


Vernon D. Acres, 
Commissioner of Customs. 


[Published in the Federal Register November 13, 1973 (38 FR 31817) ] 
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(T.D. 73-312) 
Entries, withdrawals, and invoices—Customs Regulations amended 


Parts 10, 19, 25, 141, 144, and 145 of the Customs Regulations amended to pro- 
vide procedures for the obtaining of statistical information on entries, with- 
drawals, and invoices 


DEPARTMENT OF THE TREASURY, 
Orricr or THE CoMMISSIONER oF CusToMs, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuartrer I—Unrrep States Customs Service 
PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED RATE, ETC. 


PART 19-——CUSTOMS WAREHOUSES, CONTAINER STATIONS, AND CONTROL OF 
MERCHANDISE THEREIN 


PART 25—CUSTOMS BONDS 
PART 141—ENTRY OF MERCHANDISE 
PART 144—-WAREHOUSE AND REWAREHOUSE ENTRIES AND WITHDRAWALS 


PART 145—-MAIL IMPORTATIONS 


On September 28, 1973, a notice of a proposed rule making was 
published in the Federal Register (38 FR 27094), proposing to amend 
the Customs Regulations to conform with a proposed amendment to 
the General Statistical Headnotes of the Tariff Schedules of the 
United States Annotated which would require the importer to furnish 
additional information on all imported merchandise concerning its 
purchase price (ie., its actual transaction value) or the equivalent 
thereof for merchandise not acquired by purchase, and separately 
itemize the aggregate costs incurred in bringing merchandise from the 
port of exportation in the country of exportation to the first port of 
entry in the United States. The General Statistical Headnotes of the 
Tariff Schedules of the United States Annotated have been amended 
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necessitating the amendment of section 25.18 (a) of the Customs Regu- 
lations relating to extensions of time for compliance with bond require- 
ments and stipulations of section 141.61(e) relating to the statistical 
information required to be shown on entries, and of section 141.86(a) 
(8) relating to the charges to be itemized on invoices. Sections 10.60(a), 
19.14(a), 144.11(a), 144.36(d), 144.87(a), 144.88(a), 144.41(b), 
144.32(b) (1), and 145.12(a) (4) of the Customs Regulations must also 
be amended to provide for the inclusion of the statistical information 
required by amended section 141.61(e) in the preparation of entries or 
withdrawals in various Customs situations. 

After consideration of all comments received, the following changes 
have been made inthe proposed amendments: 


(1) The proposed amendment to section 4.14(b) has been withdrawn 
inasmuch as the additional information that would have been required 
to be shown on Customs Form 7535 by reason of that amendment can 
be obtained from other sources. 

(2) Section 141.61(e)(1)(v) has been reworded, for clarity, to 
substitute the concepts “related” and “not related” for “arm’s-length” 
and “not arm’s-length,” respectively, in describing the buyer and the 
seller of the imported merchandise. Corresponding changes have also 
been made in section 141.61(e) (3) (ii) and (iii). 

(3) In section 141.61(e) (2), a provision has been added permitting 
the use of estimates of certain required information when that infor- 
mation cannot be readily obtained. 

(4) In section 141.61(e) (3), proposed subdivisions (v) and (vii) 
have been deleted as being unnecessary in view of the withdrawal of 
the proposed amendments to sections 4.14(b) and 143.12, and pro- 
posed subdivision (vi) has been redesignated (v) to reflect these 
deletions. 

(5) The proposed amendment to section 143.12 has been withdrawn 
inasmuch as the additional information that would have been required 
to be shown on Customs Form 7500 by reason of that amendment has 
been determined to be unnecessary. 

(6) Several other minor editorial changes have been made. 


The proposed amendments including these changes are adopted as 
set forth below. 


524-052—73——-5 
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Effective date. These amendments shall become effective 30 days 
after publication in the Federal Register. 
(ADM-9-03) 
Vernon D. Acree, 
Commissioner of Customs. 
Approved November 6, 1973: 
Epwarp L. Morean, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register November 8, 1973 (38 FR 30882) ] 


PART 10—ARTICLES CONDITIONALLY FREE, SUBJECT TO A REDUCED RATE, ETC. 


The first two sentences of paragraph (a) of section 10.60 are 
amended to read as follows: 


§ 10.60 Forms of withdrawals; bonds. 


(a) Withdrawals from warehouse shall be made on Customs Form 
7506 (Warehouse Withdrawal Conditionally Free of Duty). Each 
withdrawal shall contain the statement prescribed for withdrawals in 
section 144.32 of this chapter and all of the statistical information as 
provided in section 141.61(e) of this chapter. * * *. 


¥ 


* % % a a ae 


(R.S. 251, as amended, secs. 484, 624, 46 Stat. 722, as amended, 759; 
19 U.S.C. 66, 1484, 1624) 


PART 19—CUSTOMS WAREHOUSES, CONTAINER STATIONS, AND CONTROL OF 
MERCHANDISE THEREIN 


The second sentence of paragraph (a) of section 19.14 is amended 
to read as follows: 


§19.14 Materials for use in manufacturing warehouse. 


(a) * * *, Such form shall be prepared in 5 copies and shall con- 
tain all of the statistical information as provided in section 141.61(e) 
of this chapter. * * *. 


* * a me % 3 


(R.S. 251, as amended, secs. 484, 624, 46 Stat. 722, as amended, 759; 
19 U.S.C. 66, 1484, 1624) 
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Paragraph (a) of section 25.18 is amended to read as follows: 


§ 25.18 Extensions of periods for compliance with require- 
ments of bonds and stipulations. 


(a) If a document (other than an invoice, or document which must 
be produced within 2 months as provided in section 141.61(e) of this 
chapter) referred to in section 25.16(c) is not produced within 6 
months from the date of the transaction in connection with which the 
bond or stipulation was given, the district director, upon written 
application of the importer, in his discretion, may extend the period 
for one further period of 2 months. 


Ms * a ae ok * a 


(R.S. 251, as amended, secs. 484, 624, 46 Stat. 722, as amended, 759; 
19 U.S.C. 66, 1484, 1624) 


PART 141—ENTRY OF MERCHANDISE 


Paragraph (e) of section 141.61 is amended to read as follows: 


§ 141.61 Completion of entry papers. 
(e) Statistical information. 

(1) Znformation required. Each invoice shall be listed separately 
on the entry or withdrawal form, and for each class of merchandise 
within each invoice subject to a separate statistical reporting number 
the following shall be shown: 

(i) The information required by the General Statistical 
Headnotes of the Tariff Schedules of the United States Annotated 
where applicable; 

(ii) Description in terms of the Tariff Schedules of the 
United States Annotated or in more specific terms that will clearly 
identify the merchandise and its entered classification ; 

(iii) The aggregate entered value for such classification, 
except in the case of entry by appraisement; 

(iv) The entered rate of duty and internal revenue tax; and 

(v) A notation identifying the transaction as one between a 
buyer and seller who are related in any manner specified in section 
402(g) (2) of the Tariff Act of 1930, as amended (19 U.S.C. 1401a(g) 
(2)), or as one between a buyer and seller who are not so related. 
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(2) Responsibility. The responsibility for obtaining and provid- 
ing the information rests with the person making the entry or with- 
drawal. In the event that the information requested by subparagraphs 
(xiv), (xv), and (xvi) of General Statistical Headnote 1(a) of the 
Tariff Schedules of the United States Annotated cannot be readily 
obtained, the person making the entry or withdrawal shall provide 
reasonable estimates of such information. The acceptance of an esti- 
mate for a particular transaction does not necessarily relieve the per- 
son making the entry or withdrawal from obtaining the necessary 
information for similar future transactions. The district director may, 
at his discretion, require further documentation to substantiate the 
itemized charges. The importer shall give an appropriate bond for 
the production of the required documents within 2 months after the 
date of entry or withdrawal unless a reasonable extension of time 
has been granted by the district director upon good cause shown. 

(3) Preparation of form. In addition to the information required 
by subparagraph (1) of this paragraph, statistical information for 
which spaces are not provided on the appropriate entry or withdrawal 
forms shall be shown as follows: 

(i) The name or code of the country of registry of the vessel 
(flag) expressed in terms of Annex B of the Tariff Schedules of the 
United States Annotated shall be placed in the importing vessel or 
carrier block on the entry document. 

(ii) On Customs Forms 7501, 7502, 7505, 7506, and 7521 the 
appropriate notations “related” or “not related” shall be placed in the 
body of the form at the top of columns 3, 4, and 5. 

(111) On Customs Forms 7512 and 7519, the appropriate nota- 
tion “related” or “not related” shall be placed in the top right hand 
portion of the body of the form. 

(iv) The transaction value, charges, and equivalent value 
shall be listed on Customs Forms 7501, 7502, 7505, 7506, and 7521 in 
column 4 immediately below the Tariff Schedules of the United States 
Annotated reporting number. They shall be identified by placing (in 
the same order as follows) PEXT (PEX transaction value), CHGS 
(aggregate cost of freight, insurance and all other charges), and 
EPEX (PEX equivalent value) in column 3 immediately below the 
entered value and to the left of each statistical value and charge. 

(v) On Customs Forms 7512 and 7519, the value and charges 
shall be listed in the rate column with the descriptions (PEXT, CHGS, 
EPEX) immediately to the left of the value and charges. 


* * * * * * 
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Paragraph (a) (8) of section 141.86 is amended to read as follows: 


§ 141.86 Contents of invoices and general requirements. 


(a) General information required by Tariff Act. * * *. 


xe xe ote * 


(8) All charges upon the merchandise, itemized by name and 
amount when known to the seller or shipper; or all charges by name 
(including commissions, insurance, freight, cases, containers, cover- 
ings, and cost of packing) included in the invoice prices as provided 
in General Statistical Headnote 1(a) (xvi) of the Tariff Schedules of 
the United States Annotated. When the required information does not 
appear on the invoice as originally prepared, it shall be shown on an 
attachment to the invoice; and 


* me %* % a * 


(R.S. 251, as amended, secs. 484, 624, 46 Stat. 722, as amended, 759; 
19 U.S.C. 66, 1484, 1624) 


PART 144—WAREHOUSE AND REWAREITIOUSE ENTRIES AND WITHDRAWALS 


The first sentence of paragraph (a) of section 144.11 is amended to 
read as follows: 


§ 144.11 Form of entry. 


(a) CF 7502. Entry for warehouse shall be executed in duplicate on 
Customs Form 7502 (Warehouse or Rewarehouse Entry) and shall 
contain all of the statistical information as provided in section 141.61 
(e) of this chapter. * * *. 

* % Eo % * a * 

Subparagraphs (4) and (5) of paragraph (d) of section 144.36 are 
amended, and a new subparagraph (6) is added, to read as follows: 


§ 144.36 Withdrawal for transportation. 
* * * * * 
(d) Information required. * * *: 
* * “ * * 
(4) Theentered value of the merchandise ; 
(5) 'The estimated duty; and 
(6) All of the statistical information as 
141.61(e) of this chapter. 


* * * 
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Paragraph (a) of section 144.37 is amended to read as follows: 


§ 144.37 Withdrawal for exportation. 

(a) Form. A withdrawal for either direct or indirect exportation 
shall be filed on Customs Form 7512 (Transportation Entry and Mani- 
fest of Goods Subject to Customs Inspection and Permit) in 5 copies 
or on Customs Form 7506 (Warehouse Withdrawal Conditionally 
ree of Duty, and Permit) in 3 copies for merchandise being exported 
under cover of a TIR carnet, accompanied by Customs Form 7512-C 
(Transportation Entry and Manifest of Goods) in duplicate. Customs 
Form 7512 or Customs Form 7506 shall contain all of the statistical in- 
formation as provided in section 141.61(e) of this chapter. The district 
director may require an extra copy or copies of Customs Form 7512 
or 7506 for use in connection with the delivery of merchandise to the 
carrier. 

x x * « * * * 

Paragraph (a) of section 144.38 is amended to read as follows: 

§ 144.38 Withdrawal for consumption. 


(a) Form. Withdrawals for consumtpion of merchandise in bonded 
warehouses shall be filed on Customs Form 7505 (Warehouse With- 
drawal for Consumption-Duty Paid), in triplicate, and shall contain 


all of the statistical information as provided in section 141.61(e) of 
this chapter. 


x * % ms % * * 


The first sentence of paragraph (b) of section 144.41 is amended to 
read as follows: 

§ 144.41 Entry for rewarehouse. 

* * %* * * * * 

(b) Form of entry. An entry for rewarehouse shall be made in du- 
plicate on customs Form 7502 (Warehouse or Rewarehouse Entry) 
and shall contain all of the statistical information as provided in sec- 
tion 141.61(e) of this chapter. * * *. 


* * % * * * % 


The first sentence of paragraph (b) (1) of section 144.42 is amended 
to read as follows: 


§ 144.42 Combined entry for rewarehouse and withdrawal for 
consumption. 


* * 
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(b) Procedure for entry. * * *: 

(1) Form of entry. A combined entry for rewarehouse and with- 
drawal for consumption shall be made on Customs Form 7519 (Com- 
bined Rewarehouse Entry and Withdrawal for Consumption, and 
Permit), in 4 copies, and shall contain all of the statistical informa- 
tion as provided in section 141.61(e) of this chapter, one copy to be 
used as the permit. * * *; 


* * * * * * a 


(R.S. 251, as amended, secs. 484, 624, 46 Stat. 722, as amended, 759; 
19 U.S.C. 66, 1484, 1624) 


PART 145—MAIL IMPORTATIONS 


Paragraph (a) (4) of section 145.12 is amended by adding a last 
sentence to read as follows: 

§ 145.12 Entry of merchandise. 

(a) Formal entries. 


* * * * * * % 


(4) Notice of formal entry requirement. * * *. When a formal 
entry is filed, it shall contain all the statistical information as pro- 
vided in section 141.61(e) of this chapter. 

a * * By Pa * * 


(R.S. 251, as amended, secs. 484, 624, 46 Stat. 722, as amended, 759, 
19 U.S.C. 66, 1484, 1624) 


(T.D. 73-313) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York for the Hong Kong dollar, Iran rial, Philippine 
peso, Singapore dollar, Thailand baht (tical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMS, 
Washington, D.C., November 5, 1973. 


The Federal Reserve Bank of New York, pursuant to section 
522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certi- 
fied buying rates in U.S. dollars for the dates and foreign currencies 








CUSTOMS 


45 


shown below. These rates of exchange are published for the informa- 
tion and use of Customs officers and others concerned pursuant to 
Part 159, Subpart C, Customs Regulations (19 CFR, Part 159, Sub- 


part C). 


Hong Kong dollar: Oficial 
October 8, 1973_....-. Holiday 
October 9, 1973_------ $0. 1960 

. 1960 
October 11, 1973__-_-- . 1960 
October 12, 1973_----- . 1960 


Iran rial: 


October 22; 197820 8 4k 


For the period October 23 through 
of $0.0148. 
Philippine peso: 
October 22, 1973 


Free 
Holiday 


Unavailable 
“ 


“ 


“ 


_... Holiday 
October 26, 1973, rate 


Holiday 


For the period October 23 through October 26, 1973, rate 


of $0.1480. 


Singapore dollar: 


NI Ss a ciiccdctceeciceenemecins 


.-.. Holiday 


For the period October 23 through October 26, 1973, rate 
of $0.4320. 


Thailand baht (tical) : 
October 22, 1973 
For the period October 23 through 
of $0.0495. 


(LIQ-3-0 :A :E) 


Holiday 
October 26, 1973, rate 


JAmeEs D. CoLEMAN, 
Acting Director, Appraisement 
and Collections Diwision. 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C.A.D. 1108) 


S. Y. Ruse Iororrers v. Tue Unrrep Srares No. 5527 (— F. 2d —) 


1. CLASSIFICATION—INFLATABLE ARTICLES—ITSUS 


Customs Court decision overruling protest to classification of plas- 
tic inflatable articles having humorous sayings or greetings thereon 
under TSUS 737.90, toys not specifically provided for, affirmed. 

. Cuter Use 

Greetings and amusement are not mutually exclusive, but chief 
use as amusement would be inconsistent with chief use as a greeting 
card under General Interpretative Rule 10(e) (i). 

3. In. 
Manner in which an article is bought and sold is not necessarily 
determinative of its classification. 
. Ib. 


Decisive point in determining chief use is hand of recipient where 
retail purchaser (the sender) merely serves as a conduit. 


United States Court of Customs and Patent Appeals, November 1, 
1973 


Appeal from United States Customs Court, C.D. 4391 


[Affirmed.] 


William E. Melahn, Rode & Qualey, attorneys of record, for appellant. 
Irving Jaffe, Acting Assistant Attorney General, Andrew P. Vance, Chief, Cus- 
toms Section, Frank J. Desiderio for the United States. 
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{Oral argument October 1, 1973 by Mr. Melahn and Mr. Desiderio) 


sefore Markey, Chicf Judge, Ricu, Batpwin, LANE & MILLER, Associate 
Judges, 


Miter, Judge. 

[1] This appeal is from the decision and judgment of the United 
States Customs Court, 69 Cust. Ct. 177, C.D. 4391, 353 F. Supp. 880 
(1972), overruling appellant’s protest against the classification as toys, 
not specifically provided for under TSUS (Tariff Schedules of the 
United States) item 737.901 of imported plastic inflatable articles 
having humorous sayings or greetings thereon. We affirm. 

Appellant contends that the articles in question should have been 
classified under TSUS item 790.39 which reads: 


790.39 Pneumatic mattresses and other inflatable articles not 

specially provided for 10% al val. 

An alternate contention in the court that the articles are dutiable 

as greeting cards under item 274.05 of the Tariff Schedules is not pur- 
sued here. 

The articles are of various colors and shapes and are imported in a 
deflated condition, each in a small plastic outer wrapping. The say- 
ings or greetings on the articles vary according to the appearance of 
an article when it is inflated and, as noted by appellant, express senti- 
ments keyed to a holiday or event in a recipient’s life. For example, one 
article is in the shape of a ladybug with the various colors necessary 
to create the image of a ladybug. The underside of the article has the 
following saying: “Don’t worry about a thing! They’ve found the 
BUG that bit you! !” 

After importation, the articles are packaged for sale at retail in a 
specially designed retail envelope which includes the inflatable article 
and a separate mailing envelope. The retail envelope conveys infor- 
mation that the contents are “A GREETING PLUS A GIFT FOR 
ALL AGES.” 


1 The relevant provisions relating to TSUS item 737.90 are as follows : 
Schedule 7.—SPECIFIED PRODUCTS : MISCELLANEOUS AND NONENUMERATED 
PRODUCTS 
Part 5.—Arms and Ammunition; Fishing Tackle; Wheel Goods; Sporting Goods, 
Games and Toys 
Subpart E.—Models ; Dolls, Toys, Tricks, Party Favors 
Subpart E.—Headnotes : 
am ” 7 * * 


2. For the purposes of the tariff schedules, a “toy” is any 
article chiefly used for the amusement of children or adults. 
ae cd Bo & a = * 
Toys, and parts of toys, not specifically provided for : 
737.80 Toys having a spring mechanism ees 
737.90 Other 28% ad val. 
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Concerning the tariff classification of toys, the Customs Court in 
its opinion referred to United States y. Topps Chewing Gum, Inc., 
58 CCPA 157, C.A.D. 1022 (1971), where this court declared: 


The term “toy” is defined in the tariff schedules as “any article 
chiefly used for the amusement of children or adults.” In inter- 
preting and applying this provision, the courts are precluded 
from entertaining any considerations of relative spec ificity with 
regard to any provisions outside sch edule 7, part 5, subpart E, in 
which the “toys” item appears. 


Customs Court then said: 


In view of the customs classification, presumptively the chief 
purpose of the inflatable articles is to amuse a child or adult. 
That purpose is not refuted by the evidence adduced at trial. The 
drawings on the articles indicating what the articles are intended 
to represent and the “gag” or humorous sayings on the articles, 
furthermore, support the presumption that these inflatables are 
articles chiefly used for the amusement of children or adults. ... 
“Greetings” and “amusement” are not mutually exclusive, and 
the fact that the inflatables have a “gag” or humorous “greeting” 
of sorts is not inconsistent with their classification as articles 
chiefly used for the amusement of children or adults. 
In reaching its decision, the Customs Court followed General] Inter- 
pretative Rule 10(e) (i), which states that “[TJhe controling use is 
the chief use, i.e., the use which exceeds all other uses (if any) com- 


ss 


bined. . . .” 

[2] Although we agree with the Customs Court that greetings and 
amusement are not mutually exclusive, we emphasize that chief use 
as amusement would be inconsistent with chief use as a greeting 
card, for example, under General Interpretative Rule 10(e) (i). There- 
fore, for appellant to prevail, it must first carry the burden of proving 
that the protested classification was in error or, in other words, that 
the chief use of the articles in question is no¢ amusement. 

This leads to appellant’s primary argument that the lower court 
found chief use as a greeting card. Great emphasis is placed on a 
statement by the Customs Court that “[t]he evidence preponderently 
establishes that the imported inflatable articles are sold and purchased 
in the same manner that ordinary greeting cards are sold and pur- 
chased.” (Emphasis supplied.) Appellant then argues that the Cus- 
toms Court was, therefore, inconsistent in finding chief use as a 
greeting card and then classifying the imported items as toys. Such 
an inconsistency would, of course, be erroneous. However, as quoted 
above, the Customs Court clearly stated that the chief purpose of 
amusement “is not refuted by the evidence adduced at trial.” More- 
over, it said: 
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It is relatively of little probative value that the articles are sold 
at counters that feature “greeting cards” consisting essentially 
of printed matter, and not by retail stores that sell toys exclu- 
sively. There are few stores that any longer have a corner on the 
toy market. 

{3] This court has had occasion to point out that the manner in 
which an article is bought and sold is not necessarily determinative of 
its classification. United States v. Ignaz Strauss and Company, Inc., 
37 CCPA 32, C.A.D. 415 (1949) ; United States v. Ignaz Strauss and 
Company, Inc., 37 CCPA 48, C.A.D. 418 (1949). Novelty Import Com- 
pany, Inc. v. United States, 53 Cust. Ct. 274, Abstract No. 68780 (1964) 
is also in point. There certain imitation poodle dogs were classified as 
manufactures of rayon and other synthetic textiles. The importer pro- 
tested that they were properly classifiable as toys not specially pro- 
vided for and presented testimony concerning their display in toy 
sections of stores and their sale to toy jobbers. In overruling the pro- 
test, the Customs Court declared: 


The mere fact that three of the witnesses sold the imported 
items to toy jobbers and the other witnesses observed them dis- 
played in the toy section of large stores, does not ipso facto make 
the involved merchandise toys since the merchandising medium 
through which articles may be sold is not always a proper criterion 
through which to judge the classification of an article. United 
States v. Ignaz Strauss and Company, Inc., 37 CCPA 32, C.A.D. 
415. 

Accordingly, we do not agree with appellant that the Customs Court 
found chief use as a greeting card and reached a result inconsistent 
with such finding. 

The question then becomes one of whether appellant’s evidence below 
was sufficient to sustain its burden of proving that the chief use of the 
articles in question was not amusement of children or adults. In holding 
that such evidence was not sufficient, we note that almost all of the 
testimony of appellant’s witnesses related to use in the hands of the 
retail purchaser (the sender). Only very briefly did two of these wit- 
nesses refer to use in the hands of the recipients—the ultimate users, 
and that testimony was not inconsistent with the concept of chief use 
for amusement of the recipients. 


[4] In contrast, appellee’s witnesses concentrated on use in the 
hands of the recipients. We hold this to be the decisive point of em- 
phasis here, for the purchaser merely served as a conduit in enabling 
the articles to achieve their chief use—use in the hands of the recipient. 
And appellee’s witnesses left no doubt that this was amusement. In- 
deed, it appears that such use was the very reason why the articles 
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were purchased instead of ordinary greeting cards and that the “greet- 
ing” use was merely incidental to the chief use of amusement rather 
than the other way around, as appellant suggests. 

We note further that three of appellant’s four witnesses considered 
the articles to be toys or not to be toys upon the basis of whether they 
were or were not used as playthings—a factor considered irrelevant by 
this court upon enactment of the Tariff Schedules of the United States. 
United States v. Topps Chewing Gum, Inc., 58 CCPA 157, C.A.D. 
1022, 440 F. 2d 1384 (1971). 

Appellant argues that its motion to strike certain opinion testimony 
of appellee’s expert witness should have been granted below. However, 
appellant admits that this witness was a qualified psychologist having 
past experience with greeting cards. The record also shows that he had 
experience with modes of communication and greetings relating to the 
giving and receiving of gifts and that he had observed the articles in 
question both before and during the trial. Accordingly, we do not find 
the Customs Court’s denial of the motion to have been in error. Wig- 
more on Evidence, Sections 557 and 678, Vol. II (1940); Rule 703, 
Rules of Evidence for United States Courts and Magistrates, July 1, 


1973. 


The judgment of the Customs Court is, therefore, affirmed. 


Customs Apprat No. 74-1 
ReyNnotps Traprne Corr., er au., v. THe Untrep Srates 
Ocroser 24, 1973 


1. Trettness or Motton To QuasH 


Motion to settle the record is inconsistent with motion to quash 
the mandate to transmit the record on movant’s belief that it was 
misled, surprise, prejudiced or damaged by defective pleadings. The 
proper action, if movant so believed would have been a prompt 
motion to quash instead of waiting until the Customs Court had 
gone to the time and expense of preparing the record. 


2. QUESTION OF PRACTICE 


Cases (involving separate orders of dismissal) enumerated on 
a schedule attached to the order of the Customs Court are encom- 
passed by the appeal from that order, which was a single order— 
not a plurality of decisions in a plurality of cases. Meyer &: Lange v. 
United States, 4 Ct. Cust. App. 422, T.D. 33855 (1913), distin- 
guished. 
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3. Question or Practice—“MInistertaLt ACTION” 


Action of the clerk of the Court of Customs and Patent Appeal 
in furnishing reappraisement number on mandate to the Customs 
Court held a “ministerial action” rather than an attempt to cure a 
fatal defect in the pleadings. 


Miter, Judge: 

Appellee has moved to dismiss this appeal and to quash the mandate 
from this court to the United States Customs Court to transmit the 
record and other appropriate documents. 

The petition of appeal, entitled as above, was filed with this court 
on July 2, 1973, and the said mandate was issued the same date. 

This appeal seeks relief from an order of the United States Customs 
Court, dated May 2, 1973, denying appellants’ motion for rehearing 
and to vacate and set aside “separate orders of dismissal entered in 
the actions enumerated on the Schedule attached to said Order entered 
in the above-entitled proceeding”. Appellants’ assignment of errors 
refers to “separate orders of dismissal entered in the action enumerated 
on the Schedule attached to the Order entered by said Court on 
May 2, 1973.” 

Upon receipt of the petition, the clerk of this court telephoned 
counsel for appellants to obtain further identification of the cases 
encompassed by the order below for the purpose of the mandate to 
the United States Customs Court and was given the following: 
“Court No. R67/2398, etc.” This was confirmed by letter from said 
counsel dated July 2, 1973, and received by this court on July 5, show- 
ing copy sent to the Chief, Customs Section, Office of the Assistant 
Attorney General (Civil) in New York City, and inclosing a copy 
of the May 2, 1973, order of the United States Customs Court and 
the schedule attached thereto. The mandate contains a reference to 
“Reappraisement No. R67/2398, etc.” 

On August 22, 1973, appellee filed with the United States Customs 
Court a Motion to Settle the Record in this case; and on August 24, 
the appellee filed with this court the present motion to dismiss and 
to quash, asserting that no valid appeal has been filed because of fail- 
ure of appellants to specify with sufficient particularity their names 
and the cases which are being appealed. In a Memorandum in Sup- 
port of Motion, appellee cites Meyer & Lange, et al. v. United States, 
4 Ct. Cust. App. 422, T.D. 33855 (1913) for the proposition that the 
failure to include the case number(s) in the initial pleadings is a 
jurisdictional defect and is not curable by amendment after the sta- 
tutory time for filing an appeal has elapsed. (The last day for filing 
an appeal in this case was July 3, 1973.) 
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Although appellee appears to have been informed with sufficient 
particularity to enable it to file a motion to settle the record, it com- 
plains that it cannot determine from the pleading filed with this court 
which case is under appeal and that it was not made a party to any 
amendment of the pleadings to include the case designation set forth 
in the mandate. At the same time, appellee states that its action to 
remedy defects as to the scope of the record (the motion to settle the 
record) is not to be a waiver of any of the relief sought by its motion 
to dismiss. 

We do not believe appellee can have it both ways. If it believed that 
it was being misled, surprised, prejudiced or damaged by defective 
pleadings, it should have moved promptly to quash the mandate 
instead of waiting until the United States Customs Court had gone 
to the time and expense of preparing the record and other documents 
pursuant to the mandate. 

While it is true there are many Reynolds cases enumerated on the 
schedule attached to the order entered by the United States Customs 
Court on May 2, 1973, the only action of that court on appeal to this 
court is the order of May 2, 1973. Whatever Reynolds cases were encom- 
passed by that order are encompassed by this appeal, and the only 
issue before us is the propriety of the denial of the plaintiff-appeallants’ 
motion by that order. The order was a single act—not a plurality of 
decisions in a plurality of cases. The subject matter of this appeal is 
not the “separate orders of dismissal entered in the actions enumerated 
on the attached Schedule” referred to in the order, but the order itself. 
In appealing therefrom, appellant was under no obligation to do more 
than identify that order with certainty in its petition, which it clearly 
has done. 

The case of Meyer & Lange, supra, is readily distinguishable, be- 
cause there the annexed schedule of cases did not include the names or 
numbers of the protests which were dismissed. The predecessor to 
this court laid down the following policy : “We think orderly practice, 
as well as compliance with the rules of this court, should require that 
the caption or body of the petition for review should embrace the 
names of the parties; that the names of the appealing parties should be 
signed to the petition; . . . and for the benefit of the profession atten- 
tion is again called to the provisions of rule 3 of this court.” 

Rule 3 referred to is the same as present Rule 3 of this court and 
provides as follows: “Process to be issued from this court shall be of 
such form and style as is in use in the Supreme Court of the United 
States.” Rule 10 of the Supreme Court provides that the notice of ap- 
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peal shall specify the parties taking the appeal and that “All parties 
to the proceeding in the court from whose judgment the appeal is being 
taken shall be deemed parties in this court, unless the appellant shall 
notify the clerk of this court in writing of his belief that one or more 
of the parties below have no interest in the outcome of the appeal.” 

In view of the foregoing, we hold that the action of the clerk of this 
court with respect to furnishing the reappraisement number on the 
mandate was a ministerial action within the proper scope of the court’s 
responsibility rather than an attempt to cure a fatal defect in the 
pleadings. We do not agree with appellee’s contention that 28 USC 
2601 and Rule 15 of this court implicitly require the appealing party 
to provide the specific case number below in any and all circumstances. 
Authorities cited by appellee for such a proposition are not responsive. 
As pointed out by appellant in its memorandum of oposition to the 
motion to dismiss, the cases of Cook & Sons Equipment, Inc. v. Killen, 
277 VF. 2d 607 9th Cir. 1960) and Van Hoose et al. v. Edison et al., 450 F. 
2d 746 (6th Cir. 1971) involved a breach of express rules (Federal 
Rules of Civil Procedure and Federal Rules of Appellate Procedure, 
respectively). Also, in Cook the failure to name individuals as well as 
® corporation in the appeal was held fatally defective as to the in- 
dividuals; while the holding in Van Hoose that the words “et al.” did 
not inform as to which, if any, of three other parties besides Van Hoose 
desired to appeal and was more than clerical error runs counter to the 
above-quoted Rule 10 of the Supreme Court which Rule 3 of this court 
adopts. 

Accordingly, the motion of appellee is denied. 
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pursuant to item 202.66 of the Tariff Schedules of the United States, 
as modified. 
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ENTineties 

An importation of components which are packaged and sold separ- 

ately and whose exact relationship one to another will not be deter- 


mined until bought and assembled by the ultimate purchaser is not 
an importation of entire articles. 


A simple test of whether an entire article is being imported is 
whether, at the time of importation, it can be assembled from the 
imported parts in the form it will ultimately take. 

Frames 

The tariff provision for frames does not provide for parts of 

frames. It, therefore, covers only importations of entire frames. 
Mo.prnes 


Parts of wooden picture frames are properly classifiable as wooden 
moldings pursuant to item 202.66 of the tariff schedules, as modified. 


Court No. 72-4—00772 
Port of Los Angeles - Long Beach 


[Judgment for defendant.] 
(Decided October 24, 1973) 


Glad, Tuttle € White (Robert Glenn White of counsel) for the plaintiff. 
Irving Jaffe, Acting Assistant Attorney General (Gilbert Lee Sandler, trial 
attorney), for the defendant. 


Watson, Judge: This civil action raises in a somewhat novel man- 
ner the question of “entireties”. The central dispute is whether the 
importations are to be considered for tariff purposes as separate parts 
or in some more unified form. The importations consist of separate 
packages of wooden picture frame moldings in a range of styles and 
lengths. Each package contains two equal lengths of molding with 
their ends mitered (cut at an angle for joining purposes) and two 
nails. They were classified as wood moldings pursuant to item 202.66 
of the Tariff Schedules of the United States, as modified by T.D. 68-9, 
and were assessed with duty at the rate of 17, 11.5, or 10 per centum 
ad valorem, depending on the date of entry. 

Plaintiff claims the importations should have been classified as pic- 
ture and mirror frames of wood, pursuant to item 206.60 of the Tariff 
Schedules of the United States, as modified, and assessed with duty 
at the rate of 12, 8, or 7 per centum ad valorem, again depending on 
the date of entry. 

There are no real issues of fact in this case. The record establishes 
that the importations are, as a group, sufficient to form a specific num- 
ber of frames of each molding pattern. They are packaged and sold 
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in separate packages. Each package contains two equal lengths of 
molding and two nails so as to give the purchaser the opportunity to 
construct a frame of the desired dimensions by buying one package of 
each dimension and nailing the moldings together at the corners. 


The tariff provision claimed by plaintiff covers only frames and 
has no provision for parts of frames. Accordingly, to gain classifica- 
tion thereunder, an importation must consist of an entire frame. Any- 
thing less, no matter how strong its dedication to use as a frame or 
how advanced its condition, is at most only a part of a frame for 
which item 206.60 does not provide. See, United States v. Schoverling, 
146 U.S. 76, 81, 82 (1892). See also, U.S. Industrial Products Corp. v. 
United States, 60 Cust. Ct. 618, 627, C.D. 3476, 286 F. Supp. 583 
(1968). Cf. United States v. Baldt Anchor, Chain & Forge Division 
of the Boston Metals Co., Albert Maurer Company, 59 CCPA 122, 
C.A.D. 1051 (1972); Authentic Furniture Products, Inc. v. United 
States, 68 Cust. Ct. 204, C.D. 4362, 343 F. Supp. 1372 (1972) (appeal 
pending). 

Plaintiff argues that the importations, despite their being packaged 
and sold as described earlier, are imported in a quantity sufficient to 
form a specific number of frames, are ultimately used as frames and 
therefore deserve tariff treatment as unassembled frames. 

The doctrine which plaintiff seeks to apply is known as the doctrine 
of entireties. Under this doctrine it has long been established that an 
article which is imported in a disassembled or unassembled manner is 
nevertheless dutiable as an entirety. More than 75 years ago the Sec- 
ond Circuit Court of Appeals ruled as follows in United States v. 
Irwin, 78 Fed. 799, 802 (1897) : 

* * * TA breech-loading shotgun] is no less one notwithstanding 
the parts have never been assembled, provided they have been made 
so as to be attachable and detachable without requiring any adjust- 
ment. The Schoverling Case [an importation of gunstocks] does 
not decide that when the stocks and corresponding barrels are 
imported together, shipped by the same vessel for the same im- 
porter, and entered at the customhouse at the same time, duty is 
to be assessed upon the fragmentary parts. Under such cireum- 
stances, we think the parts are dutiable as a whole. * * * 


Almost 50 years ago the Court of Customs Appeals stated as fol- 
lows in Altman & Co. v. United States, 13 Ct. Cust. Appls. 315, 318, 
T.D. 41232 (1925) ; a case involving a single shipment of corsets and 
lace trimming packed separately and customarily sewn together for 
sale : 


* * * [1I]f an importer brings into the country, at the same time, 
certain parts, which are designed to form, when joined or at- 





CUSTOMS COURT 


tached together, a complete article of commerce, and when it is 
further shown that the importer intends to so use them, these 
parts will be considered for tariff purposes as entireties, even 
though they may be unattached or inclosed in separate packages, 
and even though said parts might have a commercial value and 
be salable separately. 

The principle expressed in the Altman case has stood the test of 
time. It would be enough to distinguish the present case to point out 
that there has been no showing here the importer intends to use the 
imported parts as entire articles, in fact the opposite is the case; he 
intends to pass them on to the purchaser in the imported state. Such 
a distinction, though valid, might engender an undue emphasis on 
the word “use”, making it seem that the importer must intend to join 
the disparate parts. However, whether the importer joins the parts 
himself or passes them on in a form which invites their assembly by 
someone more remote in the chain of commercial transactions, an 
entirety may exist. Since it seems clear that an importer may import 
and sell an unassembled article, I think it would be more accurate 
to demand of him an intent to “treat” the parts as a complete article 
of commerce. With this small gloss I would read the considerations 
outlined in the Altman case as applying with reasonable accuracy in 
this case. Here there is no entire article being imported because the 
importer fails to treat the importations as entire articles. 


Even the above, however, is not the most exact or basic expression of 
the weakness in plaintiff’s position. It is less a failure on the part of 
the importer than the intentional and unavoidable consequence of the 
design and packaging of the importations. In all cases involving im- 
portations of unassembled components found to be importations of 
entire articles, had it been desired, the entire article could have been 
assembled at the time of importation in the form it would ultimately 
take. This is so basic a test, it is often unstated or unemphasized. In the 
venerable case of United States v. Irwin, supra, the court stated at page 
803 as follows: 


* * * [The customs officers] must take the articles as they find 
them to be upon examination. If they cannot, by assembling them 
together, discover that they are really a different thing, it 1s their 
duty to classify them as the article they purport to be. 


In that case the test of assembly was mentioned as a way to find out 
whether the imported article was something other than what it ap- 
peared to be. It should certainly follow that this test may be used to 
answer the even more basic question of whether an imported article 
exists at all. 
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If an entire article is claimed to exist it must be capable of constitu- 
tion at the time of importation. This is a simple corollary of the well 
established principle that classification of imported articles is deter- 
mined by the condition of the article at the time of importation. United 
States v. Schoverling, supra. An irreducible element of an article’s 
condition at the time of importation is its existence as a distinct, 
identifiable and predictable article. 

Although the instant importations are undoubtedly destined for use 
in making frames, the frames they will ultimately form cannot be 
constructed from the imported material at the time of importation. 
The exact configuration of an individual frame must await the con- 
sumer’s selection of two of the numerous possible combinations. Since 
the frame only comes into existence as an entirety after the consumer 
has purchased and assembled the component parts, it simply does not 
exist at the time of importation. In other words, components which 
have no predictable relationship with each other at the time of impor- 
tation cannot be entire articles. By predictable, I mean either that one 
identifiable component is intended for use with another identifiable 
component or, more generally, that each component of a single given 
type or size is intended for use with a component of another type or 
size. Thus, the situation in which an equal number of paper birds and 
bamboo sticks are imported with the intention of attaching each bird 
to a stick represents the minimal predictable relationship necessary for 
the existence of entireties. See Gellman Brothers v. United States, 
2 Cust. Ct. 37, C.D. 82 (1939). See also C. J. Tower & Sons v. United 
States, 26 Cust. Ct. 272, C.D. 1834 (1951), aff'd, 40 CCPA 30, C.A.D. 
493 (1952). 

Here, the most that can be said about the importations is that a given 
component will be used with another component. The mere abstract 
mathematical prediction that a certain number of frames can be pro- 
duced is insufficient if the dimensions of the frames cannot be known 
at the time of importation. 

The intention of this method of packaging and sale is to leave the 
determination of dimensions of the frames and their formation to 
the consumer. An importation of components, which is made with the 
specific intention of leaving the variables in the formation of an ar- 
ticle for determination at a later stage, is not the importation of entire 
articles. In fact, the commercial method used here is directly at vari- 
ance with the existence of entire articles since, as with any flexible 
modular system, it is interested in the offering of numerous potential 
articles not a single actual article. In short, components whose design, 
packaging and method of sale are intended to offer numerous possible 
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formations, one with the other, cannot obtain tariff treatment as entire 
articles at the time of importation. 

In light of the above, plaintiff’s claim for classification of the im- 
portations as frames pursuant to item 206.60 has no merit. In addi- 
tion, plaintiff has failed to demonstrate any error in the classification 
of the importations as moldings pursuant to item 202.66. The provision 
for moldings encompasses moldings dedicated for use as frames. See 
Border Brokerage Company, Inc. v. United States, 63 Cust. Ct. 243, 
C.D. 3903 (1969). See also, Bendia Manufacturing Co. v. United States, 
28 Cust. Ct. 144, C.D. 1401 (1952). 


Judgment will issue accordingly. 
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CUSTOMS COURT 


Rehearing Motion Filed 
Ocroser 9, 1973 


The Olga Company v. United States, Court No. 72-4-00818.—Lapres 
Intimate AppareL—AmericaN Goops Returnep—AssEMBLED 
ComponEnts.—C.D. 4468. Motion by Government. 


Decision on Application for Rehearing Before the United States 
Court of Customs and Patent Appeals 


Ocroser 25, 1973 


Arvreat 5484.—Bushnell International, Inc. v. United States.—Brnoc- 
ULARS AND Parts, REAPPRAISEMENT OF—Buyine CoMMISSION.— 
A.R.D. 297 reversed June 7, 1973. C.A.D. 1104. Application for 
rehearing filed by appellee on August 16, 1973, denied. 





‘Tariff Commission Notice 


Investigation by the United States Tariff Commission 


DEPARTMENT OF THE Treasury, November 8, 1973. 


The appended notice relating to an investigation by the United 
States Tariff Commission is published for the information of Customs 


officers and others concerned. 
Vernon D. Acrer, 
Commissioner of Customs. 


[337-34] 


CONVERTIBLE GAME TABLES AND COMPONENTS THEREOF 


Rescheduling of date set for resumption of hearing 


Notice is hereby given that the resumption of the hearing in Investi- 
gation No. 337-84, scheduled to be held in the Tariff Commission’s 
Hearing Room, Tariff Commission Building, 8th and E Streets, N.W., 


Washington, D.C., beginning at 10:00 a.m., EST on November 16, 
1973, has been rescheduled for 10:00 a.m., EST on February 5, 1974. 
By order of the Commission : 
Kennetu R. Mason, 
Secretary. 
Issued November 1, 1978. 


70 





Index 


US. Customs Service 


T.D. No. 
greater public 
access to certain Customs records ; sec. 24.12(b), deleted ; sec. 153.23(a), 
C.R. amended 


Availability of information; Part 103 revised to provide 


73-310 
Entries, withdrawals, and invoices, procedures for obtaining statistical in- 
formation from; Parts 10, 19, 25, 141, 144, 145, C.R. amended 73-312 


Fines, penalties, forfeitures, and liquidated damages ; delegation of author- 
ity to district directors and regional commissioners of Customs to decide 
certain cases; secs. 10.39(e), (f), 10.92(d), 18.8(d), 125.42, 171.21, 
171.33(b), C.R. amended 73-308 

Foreign currencies, daily rates: 


Hong Kong dollar, for the period October 8 through 12, 1973 73-313 
Iran rial, for the period October 23 through 26, 1973 73-313 
Philippine peso, for the period October 23 through 26, 1973 73-313 
Singapore dollar, for the period October 23 through 26, 1973 73-3138 


‘ 
Thailand baht (tical), for the period October 23 through 26, 1973 3-3 1k 


pi > 
iv... to-dld 
Manmade fiber textile products from the Republic of Korea, restrictions 
on entry ; Categories 221, 229, effective as soon as possible 


Reimbursable services, excess costs of preclearance operations effective 
with pay period beginning November 11, 1973 


Supplies and equipment for aircraft, free withdrawal; Saudi Arabia 
added to list of qualified countries ; sec. 10.59(f), C.R. amended 73-307 


White or Irish potatoes, other than certified seed, tariff-rate quota for 
year beginning September 15, 1973 73- 


Court of Customs and Patent Appeals 


S. Y. Rhee Importers v. The United States: 
Inflatible articles; classification 
Customs Appeal 74-1: 
Motion pertaining to an appeal from order dated May 2, 1973 





iNDEX 


Customs Court 


Condition at time of importation ; entireties, C.D. 4477 
Construction ; Tariff Schedules of the United States: 
Item 202.66, C.D. 4477 
Item 206.60, C.D. 4477 


Entireties : 
Condition at time of importation, C.D. 4477 
Moldings, wooden picture frame, C.D. 4477 
Use, C.D. 4477 


Frames ; moldings, C.D. 4477 


Moldings : 
Frames, C.D. 4477 
Wooden picture frame ; entireties, C.D. 4477 


Picture: 
And mirror frames of wood; wooden picture frame moldings, C.D. 4477 
Frame moldings, wooden ; wood moldings, C.D. 4477 


Rehearings : 
U.S. Court of Customs and Patent Appeals; denied; binoculars and parts, 
reappraisement of; buying commission, A.R.D. 297, Appeal 5484, C.A.D. 
1104 
U.S. Customs Court; applied for; ladies intimate apparel; American goods 
returned ; assembled components, C.D. 4468 


Use; entireties, C.D. 4477 


Wood moldings : 
Picture frame moldings, wooden, C.D. 4477 
Wooden picture frame moldings; picture and mirror frames of wood, C.D. 4477 


Tariff Commission Notices 


Convertible game tables and components thereof; rescheduling of date set for 
resumption of hearing; p. 70. 
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OFFICIAL BUSINESS 


The FEDERAL REGISTER ... 


publishes daily the full text of Presi- 
dential Proclamations, Executive 
Orders, and Reorganization Plans, 
together with Federal agency 
rules, regulations, notices, or 
similar documents having gen- 


eral applicability and legal 
effect. 


The FEDERAL REGIS- 
TER is keyed to, and is 
a daily supplement to the 
CODE OF FEDERAL 
REGULATIONS. Sold 
by the Superintendent of 
Documents, U.S. Gov- 
ernment Printing Office, 
Washington, D.C. 20402, 
the FEDERAL REGIS- 
TER is priced at $25 a 
year; $2.50 a month. 


The CODE OF FEDERAL REGULATIONS is a codification of rules and reg- 
ulations issued by the administrative agencies of the Federal Government. 
Regulatory material published in the Federal Register is keyed to the Code of 
Federal Regulations which is published under 50 titles, pursuant to section 11 
of the Federal Register Act, as amended. 


For SAMPLE COPY of the FEDERAL REGISTER, write to: 


Director, Office of the Federal Register, 
National Archives and Records Service, 
Washington, D.C. 20408 


U.S. GOVERNMENT PRINTING OFFICE: 1973 





